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On  2012,  to the alleged concerted activity,  
expressed in a Board meeting that  had great concerns about  because what  was 
hired to do and the level in which  was compensated did not match with what  seemed 

 was actually doing.  Also,  was concerned about  bad attitude and work 
ethic, and wanted to terminate   TGB repeatedly requested that  provide them with a 
list of  daily job responsibilities; however,  did not furnish this information.  Finally, on 

 2012,  met with  to obtain an understanding of  job 
duties and to discuss  poor performance.   still failed to provide  with this 
information, and was “nasty/confrontational” at the meeting.  In light of  failure to 
perform  job functions, and  insubordinate behavior,  terminated   

4.  Employment With TGB 

 who worked as an  for TGB, commenced  employment with 
TGB in 2011.  A true and correct copy of  personnel records is attached hereto as 
Exhibit B.  Like with  these records may not be complete, as TGB has indicated that 

 may have taken a portion of  records with  upon termination.   was 
responsible for completing discrete tasks assigned by   Such tasks included  

  On  2012,  met with   
During this meeting,  got into a dispute with  regarding a prior instance where 

 had an issue with , and  purportedly “didn’t back  up.”   stated 
that  was offended by  actions.   and  got into a dispute in this 
regard, and the discussion deteriorated quickly.  During this discussion,  exhibited 
rude behavior toward , particularly toward   Given  insubordinate and 
confrontational behavior,  terminated  at this meeting.   

B. Legal Argument 

1. The NLRB Does Not Have Jurisdiction Over TGB Because TGB Is Not Engaged In 
Commerce Within The Meaning Of 29 U.S.C. §152(6)-(7) 

Pursuant to 29 U.S.C. § 160(a), the NLRB has statutory jurisdiction over private sector 
employers that are engaged in commerce.  “Commerce,” as defined in 29 U.S.C. §152(6), 
means trade, traffic, commerce, or transportation among the several states.  An employer can 
also be found to be engaged in commerce if its business “affects commerce.”  Pursuant to 29 
U.S.C. §152(7), “affecting commerce” means in commerce, or burdening or obstructing 
commerce or the free flow of commerce, or having led or tending to lead to a labor dispute 
burdening or obstructing commerce or the free flow of commerce.  For non-retailers, the NLRB 
takes jurisdiction when the amount of goods sold or services provided by the employer out of 
state (“outflow”) or purchased by the employer out of state (“inflow”) is at least $50,000 annually. 
Blankenship and Associates, Inc., et al. (1993) 306 NLRB 205.   

As indicated above, TGB is a non-profit organization dedicated to rescuing, rehabilitating, and 
caring for abused animals.  Its principal office and place of business is located in Santa Clarita, 
California. TGB is engaged in the business of rescuing and caring for abused animals, and 
rescues the majority of these animals locally.  Additionally, TGB purchases the hay and feed for 
its animals, as well as the other goods it uses to care for its animals, from local businesses.  
Because TGB does not provide services out of state, or purchase goods from out of state 
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businesses, TGB is not engaged in commerce within the meaning of 29 U.S.C. §152(6)-(7), and 
the NLRB does not have jurisdiction over this charge.   

2. TGB Is Unable To Assert a Position With Respect to Claimants’ Unlawful 
Surveillance Claim 

TGB is presently unable to assert a position or produce evidence with respect to claimants’ 
unlawful surveillance claim due to the legal implications on the ongoing Attorney General’s 
investigation.    

3. Retaliation Claim 

 and  allege that they were terminated in retaliation for engaging in concerted 
protected activity.  29 U.S.C. §158(a)(1) makes it unlawful for an employer to discharge an 
employee “if the employee was engaged in concerted activity (i.e. activity engaged in with or on 
the authority of other employees and not solely on her own behalf), the employer knew of the 
concerted nature of the employee’s activity, the concerted activity was protected by the Act, and 
the discharge was motivated by the employee’s protected converted activity.”  Triangle Electric 
Co. (2001) 335 NLRB 1037, 1038 (citing Meyers Industries, (1984) 268 NLRB 493, 497).   

In order to succeed on a claim for retaliation under 29 U.S.C. §158(a)(1), the claimants must 
show that:  (1) they engaged in concerted activity; (2)  the employer knew of the concerted 
nature of the employees’ concerted activity; (3) the converted activity was protected by the Act; 
(4) and the adverse employment action at issue (e.g., discharge) was motivated by the 
employee’s concerted activity.  Meyers Industries, (1984) 268 NLRB 493, 497 (citing Wright 
Line, (1980) 251 NLRB 1083).  

Here, both claimants are unable to establish their claim for retaliation because they cannot 
establish that their discharge was motivated by the alleged concerted activity. As discussed 
above, TGB’s decision to terminate  was based on  failure to complete  duties as 

 of TGB.   poor performance persisted for , and 
was addressed on numerous occasions by TGB. Each time TGB attempted to gain a better 
understanding of  duties,  refused to provide this information to , and 
acted in a rude and insubordinate manner.  The fact that  termination was not motivated 
by the alleged concerted activity, which claimants’ allege occurred on  2012, and/or  

 2012, is further evidenced by the fact that  discussed the issue of  poor 
performance and discussed  termination at TGB’s  2012, Board meeting.  Due 
to  failure to perform  job duties, and  insubordinate behavior, TGB terminated 

 on  2012.    Thus, TGB’s decision to terminate  was motivated by  poor 
performance and insubordinate behavior, and not by  alleged participation in concerted 
activity.  

Furthermore, as we discussed above,  was terminated because of  insubordinate 
behavior toward , specifically  at the  2012, board meeting.  Given 

 insubordinate and confrontational behavior,  terminated   Thus, 
because TGB’s decision to terminate  was motivated by  confrontational and 
insubordinate behavior at the  2012, Board meeting, and not by  alleged participation 
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in concerted activity. Based on the evidence, it is clear that  and  retaliation 
charge against TGB has no merit whatsoever.   

We trust that the foregoing provides you sufficient information with respect to this matter.  
Should you have any questions or concerns, please feel free to contact our office. 

Very truly yours, 

KAUFMAN BORGEEST & RYAN LLP 

 

Jeffrey S. Whittington 
Sadaf Bathaee 
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